I disagree.     Respondent   educatesj   trains,   and   enforces.

Concerning education:     It's  safety handbook is  distributed   to  its
workers.     The handbook provides,   in  part,     that;

Seat belts must  be worn where
rollover  protection   is   provided

(Tr.   64,67,     R 1  at   page   11)

A sticker entitled "pre-shift examination", (yellow in color and measuring
3 inches by 6 1/2 inches), refers to "seat belt" (Tr. 79, 80, R 4A). This
exhibit was furnished with a training packet (Tr. 79).

Concerning training:  In 1979 respondent used a personal protection
module dealing with the importance of seat belts.  Braden attended the
session (Tr. 71, 87).

In January 1979 a "safety check list" memorandum was issued to the
miners and the name of Ken Braden appears on the exhibit (R5).  The three
page memorandum states, in part:

BE SURE TO -
I _

e)   Seatbelts  - must  use-

An MSHA form  indicates  Braden  received miner  training  in  1979.     He
completed   the   training July 27,   1979   (R2,  MSHA  form 5000-23).

Braden  also   received   the  new task training course   from Macklin  Miller.
He completed  the  training on April  21,   1980,  which  happened   to  be   the  day
of  this   inspection   (Tr.   73,   78,   R3,   MSHA certificate of   training   form
#5000-23).     The MSHA approved   training  course   includes   seat   belt   training
(Tr.   75,   76).

Concerning  enforcement:     Workers  have  been disciplined   for violating
regulations   in  the   company handbook (Tr.   88).     It   is  company  policy  to
issue   its  own  citation  when  a worker  receives   an MSHA citation.     Braden
received  a  citation  at   the  date  and  time of   the MSHA citation.     The  MSHA
citation  indicates   it  was   issued  at   1750.     This  24 hour  clock  is   equivalent
to  the  time on  the   company's   citation  of 5;50  p.m.   on  the   same  date   (Tr,
99,   Citation,   R6).

The   foregoing  uncontroverted  evidence  places   respondent   within   the
doctrine expressed   in North American,     In   sum,   respondent  has   avoided
liability  under  the  regulation  notwithstanding  the   fact   that   a prima  facie
case   for  the violation  of 30 C.F.R.   77.1710(i)   exists.
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